Synthesizing and Distinguishing Cases
1. How do you synthesize the holdings of Davis, and Johnson I-IV?  

2. How do you synthesize the holdings of all the cases below?

Johnson I. Joe and Josie Johnson made a valid, written agreement that provided for the disposition of embryos in the event of a divorce. The agreement unambiguously expressed the parties' intentions about the disposition of the embryos in a divorce situation.  However, following their divorce, Joe Johnson sought to have the embryos preserved for implantation in a surrogate mother, while Josie Johnson sought their destruction.  How should this case be decided under Davis v. Davis?

Johnson II.  Suppose that the court in Johnson I holds that agreements concerning the disposition of frozen embryos must, under contract law, be enforced.  Joe Johnson subsequently moves to Arizona, marries Loretta Johnson, and enters into an agreement between himself, his new wife, and a university regarding disposition of frozen embryos.  The agreement provides that the university’s medical school has ownership of the frozen embryos in case of any dispute.  Some months later, the university decides to transfer the frozen embryos to another institution.  But Joe and Loretta have changed their minds and now seek to have a court enjoin the university from disposing or transferring the frozen embryos absent their consent.  How do the cases of Davis and Johnson I bear on resolution?  

Johnson III. The Embryo Donation Act of 2007 allows couples to donate one frozen embryo per year to a university for the purposes of research.  Governor Jeremiah Skywalker Bush IIIrd is willing to sign the bill into law, citing in his press conference the need to intensify the search for medical cures by experimentation on 8-celled organisms that “do not possess any aspect of personhood known to humanity.” Religious groups, though, are protesting in the hallways accusing the Governor and the Attorney General of sanctioning criminal behavior in the name of science.  Some are saying that the law allows people to profit from selling potential humans—a form of slavery.  You are the law clerk to Attorney General Antonio Gonzaga, who stands proudly at the governor’s side during the press conference.  The AG tells you, in the Governor’s earshot, that: “a long line of cases over several states have established that frozen embryos are not persons but rather are legally to be treated as property.”  Later, he takes you aside and asks you to research this proposition, and draft a memo so that he can better inform the governor regarding the legislation’s legal authority.  Can you support the AG’s position?  Can you diplomatically suggest to the AG that his position may not be as supported by prior cases as he thinks?

.Johnson IV.  An unmarried couple in Tennessee engaged the services of an in vitro fertilization clinic and signed contracts required by the clinic.  The clinic then obtained eggs from an anonymous female donor, which were fertilized with the man's sperm and then implanted in a third woman who carried them full term resulting in the birth of triplets. Thereafter, the couple separated and the third woman filed for custody. The man answered and asserted that the third woman is not the mother or a legal parent of the children because she was merely a gestational surrogate who has no genetic tie to the children. The man further asserted that the children have no mother because the egg donor waived her parental rights. The trial court disagreed and held that the woman is the mother of the children, based on a provision in the contracts signed by the couple, stating that “children conceived by this method will be children of the surrogate.” The court awarded joint custody to the couple and primary custody to the woman. The man appealed.  How will you decide the case based on the preceding ones? 

In Cahill v. Cahill, the dispute involved a custody battle over frozen embryos that were left over from an in vitro fertilization procedure. The Court of Appeals of Alabama affirmed the trial court's decision that the embryos were property, and from looking at the agreement, further stated that the embryos were not the property of either party, but rather that the university where the embryos were being stored appeared to be the current owner of the embryos. 

In Vitakis-Valchine v. Valchine, the Florida appellate court used a divorce mediation agreement to decide which party should receive the embryos that the couple had previously frozen through an in vitro fertilization procedure. The court in Valchine treated the frozen embryos as property and relied on the principles of property division, which were set forth in the divorce mediation agreement, to control the awarding of the embryos. 

In York v. Jones, the plaintiffs were husband and wife who had previously undergone an in vitro fertilization process in Virginia. After the couple had undergone the procedure; they attempted to transfer the frozen embryo from the reproductive health center in Virginia, where the embryo was currently being stored, to a reproductive health center in California, where the couple had planned to move. Unfortunately, their plans were disrupted when the clinic in Virginia refused the transfer request. The Yorks argued that prior to undergoing the procedure they had signed an informed consent agreement indicating that the embryo was their property, and that they could decide how to dispose of it in the event they did not want to implant it inside Mrs. York's uterus.  The reproductive health center on the other hand, in refusing to transfer the embryo, argued that it was not required to transfer the frozen embryo because transferring it to another clinic was not an option specifically listed on the informed consent agreement that the Yorks had signed. The district court rejected the clinic's argument, finding that the informed consent form signed by the Yorks "created a bailor-bailee relationship between the plaintiffs and the defendants. By analogizing the consent agreement to a bailor-bailee relationship, the court in York determined that the embryo was to be treated as property, which ultimately belonged to the Yorks to do as they wished.
.
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